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On Feb. 26, 2001, R issued P a notice of
deficiency for the taxable year 1996. On May 22, 2001,
P mailed his petition to the Court. On July 18, 2002,
P filed his 1996 Federal incone tax return. P s tax
wi t hhol di ngs for the taxable year 1996 exceeded his tax
liability. R noved for sumrmary judgnent on the sole
i ssue of whether Pis entitled to a refund of overpaid
1996 taxes arguing that P did not claimthe refund
within the period of Iimtations provided in sec. 6511
|. R C. P opposed the notion on the basis that the
running of the period of limtations was suspended
pursuant to sec. 6511(h), |I.R C., because he was under
an alleged “financial disability” during the period at
issue. P's alleged “financial disability” is based
sol ely upon his alleged care-giving activities for his
nmot her and his sinmul taneous enpl oynent as a conmerci al
airline pilot.

Hel d: Sec. 6511(h), I.R C., provides for the
suspensi on of the running of the periods of limtation
wWith respect to an individual during any period when
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such individual is “financially disabled”. Sec.
6511(h)(2), I.R C, provides that an individual is
“financially disabled” if “such individual is unable to
manage his financial affairs by reason of a nedically
det erm nabl e physical or nental inpairnment of the

i ndi vi dual which can be expected to result in death or
whi ch has | asted or can be expected to last for a

conti nuous period of not less than 12 nonths.” Sec.
6511(h)(2), I.R C, requires that the physical or

mental inpairnent be that of the individual taxpayer

rat her than another individual. Accepting P s factual
all egations as true for purposes of this pending
nmotion, sec. 6511(h), I.R C., does not apply to suspend

the running of the periods of limtation.

Hel d, further, Because P did not file his 1996
income tax return prior to the notice of deficiency and
did not pay his 1996 incone taxes within 2 years of the
mai ling of the notice of deficiency, this Court |acks
jurisdiction to award a refund or credit. See
Comm ssioner v. Lundy, 516 U. S. 235, 240 (1996).

Bruce L. Brosi, pro se.

Frank A. Falvo, for respondent.

OPI NI ON
RUVME, Judge: This matter is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e
121.* The only issue in this case is whether petitioner’s claim
for refund of an overpaynent of his 1996 incone tax is barred by
the applicable period of Iimtations. In opposition to
respondent’s notion, petitioner alleges facts that he argues

woul d have suspended the running of the period of limtations

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.
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pursuant to section 6511(h). Application of section 6511(h) is
an issue of first inpression.

Backgr ound

During 1996, petitioner was enployed as an airline pilot for
USAir, Inc. On or about February 26, 2001, respondent issued a
notice of deficiency to petitioner for the taxable year ended
Decenber 31, 1996. At the time respondent issued the notice of
deficiency, petitioner had not filed an incone tax return for
that year. On May 22, 2001, petitioner nmailed his petition to
the Court seeking redeterm nation of those amobunts determ ned by
respondent for 1996. On July 18, 2002, petitioner filed his 1996
Form 1040, U.S. Individual Income Tax Return, with respondent’s
Appeals Ofice. On line 22 of his 1996 return, petitioner |isted
his gross incone as $100,523. Petitioner’s incone tax liability
for 1996 was $21,790. During the 1996 taxable year, petitioner
had Federal incone tax withhol dings totaling $30, 050.
Petitioner’s incone tax w thhol dings for 1996 exceeded his tax
liability by $8, 260.

At the tine he filed his petition, petitioner resided in
Moon Townshi p, Pennsyl vani a.

Di scussi on

In his notion for summary judgnent, respondent contends that
there are no genuine issues of material fact and that he is

entitled to judgnent as a matter of law. According to
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respondent, this Court lacks jurisdiction to award a refund or
credit of the overpaynent because the period of limtations has
expired. Petitioner opposes sunmary judgnment on the ground that
there are alleged facts that will show that the running of the
period of limtations was suspended by section 6511(h). Section
6511(h) suspends the running of the periods of limtation for
filing refund and credit clains in certain cases of “financial
disability”. Petitioner bases his “financial disability” claim
on his care-giving responsibilities to his nother and his
si mul t aneous enpl oynent as an airline pilot. For the reasons
stated bel ow, we disagree with petitioner and hold that
respondent is entitled to sunmmary judgnent.

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (b); see

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988); Naftel v. Comm ssioner, 85 T.C. 527, 529 (1985). The
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nmovi ng party, here respondent, bears the burden of proving that
there is no genuine issue of material fact, and all factual
inferences will be read in the light nost favorable to

petitioner, the nonnoving party. Dahlstromyv. Conm ssioner, 85

T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C 340, 344

(1982). However, the nonnoving party is required “to go beyond
t he pl eadings and by” his “own affidavits, or by the
‘depositions, answers to interrogatories, and adm ssions on
file,” designate ‘specific facts showi ng that there is a genuine

issue for trial.”” Celotex Corp. v. Catrett, 477 U.S. 317, 324

(1986) (quoting Fed. R Cv. P. 56(e)); see Rauenhorst v.

Comm ssioner, 119 T.C. 157, 175 (2002); EPL G oup, Inc. & Subs.

v. Comm ssioner, 115 T.C. 554, 560 (2000). O course, the

nonnovi ng party need not “produce evidence in a form adm ssible

at trial in order to avoid summary judgnment.” Celotex Corp. v.

Catrett, supra at 324.

Section 6512 grants this Court limted jurisdiction to
determ ne and award overpaynents of tax to taxpayers.? However,
t he amount of any refund which this Court can award is restricted

accordi ng to when the overpaynent was made. Section 6512(b)(3)

2Specifically, sec. 6512(b)(1) provides: “if the Tax Court
finds that there is no deficiency and further finds the taxpayer
has made an overpaynent of incone tax * * * the Tax Court shal
have jurisdiction to determ ne the anount of such overpaynent,
and such anount shall, when the decision of the Tax Court has
beconme final, be credited or refunded to the taxpayer.”



provi des:

SEC. 6512(b)(3). Limt on amount of credit or
refund. --No such credit or refund shall be allowed or
made of any portion of the tax unless the Tax Court
determ nes as part of its decision that such portion
was pai d- -

* * * * * * *

(B) within the period which would be
appl i cabl e under section 6511(b)(2), (c), or (d),
if on the date of the nmailing of the notice of
deficiency a claimhad been filed (whether or not
filed)* * *

Al though “not elegant,” the statutory schene is straightforward.

Comm ssioner v. Lundy, 516 U S. 235, 242 (1996). “[A]ll that

matters for the proper application of 86512(b)(3)(B) is that the
‘claim contenplated in that section be treated as the only
mechani sm for determ ning whet her a taxpayer can recover a
refund.” 1d. at 242. Thus, the statute defines the limtation
rel evant here, by incorporating the “look-back” provisions found
in section 6511(b) and “directs the Tax Court to determ ne the
applicable period by inquiring into the tineliness of a

hypot hetical claimfor refund filed ‘on the date of the mailing

of the notice of deficiency.””® 1d. at 242. “[A] taxpayer who

3General ly, sec. 6511 dictates the period in which a
taxpayer nmust claima refund or credit for overpaid taxes. The
taxpayer nmust file a claimfor refund “wthin 3 years fromthe
time the return was filed or 2 years fromthe tinme the tax was
pai d, whi chever of such periods expires the later, or if no
return was filed by the taxpayer, within 2 years fromthe tine
the tax was paid.” Sec. 6511(a) and (b)(1l); see Comm ssioner V.

Lundy, 516 U.S. 235, 240 (1996).
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seeks a refund in the Tax Court * * * does not need to actually
file aclaimfor refund with the IRS; the taxpayer need only show
that the tax to be refunded was paid during the applicabl e | ook-
back period.” 1d. at 241.

Section 6511(b) Iimts the anbunt of tax to be refunded to
two “l ook-back” periods: (1) If the claimis filed within 3
years fromthe tinme the return was filed, then the taxpayer is
entitled to a refund of the portion of the tax paid within the 3
years i mredi ately preceding the filing of the claim (plus the
period of any extensions of tinme for filing the return); or (2)
if the claimis not filed wwthin that 3-year period, then the
taxpayer is entitled to a refund of only that “portion of the tax
paid during the 2 years imedi ately preceding the filing of the

claim” Sec. 6511(b)(2)(A) and (B); see Conm ssioner v. Lundy,

supra at 240. The U.S. Suprene Court held that where the

t axpayer does not file a return or claimfor refund before the
Comm ssi oner issues the notice of deficiency, the 2-year | ook-
back period applies, nmeasured fromthe date of the mailing of the

notice of deficiency.* Comm ssioner v. Lundy, supra at 253.

“ln Conm ssioner v. Lundy, supra, the taxpayers had incone
tax wi thhol dings greater than their liability for the taxable
year 1987. The Lundys failed to file tinely their 1987 return.

I n Septenber of 1990, the Conm ssioner issued a notice of
deficiency. |n Decenber of 1990, the Lundys filed their 1987
incone tax return and therein clained a refund. Imrediately
thereafter, the Lundys filed a petition wwth this Court. The
Comm ssi oner argued that this Court |acked jurisdiction to award
(continued. . .)
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Shortly after the Suprene Court decided Conm Ssioner V.

Lundy, supra, Congress anended section 6512(b)(3). This

anendnent essentially overturned Lundy, neking the |ook-back
period in such cases 3 years. See sec. 6512(b)(3). However,
this anmendnent has no application to petitioner’s 1996 tax
liability because Congress nade the anmendnent effective for
t axabl e years that ended after August 5, 1997.° See Taxpayer
Relief Act of 1997, Pub. L. 105-34, sec. 1282(b), 111 Stat. 1038.
Petitioner is deenmed to have paid his taxes withheld during
1996 on April 15, 1997. See sec. 6513(b)(1). The notice of
deficiency was mail ed on February 26, 2001, before petitioner
filed his 1996 return. Based upon the undisputed facts in this
case, petitioner is not entitled to a refund of his overpaid 1996
income tax unless the running of the period of limtations in
section 6511 was suspended.

Section 6511(h)® provides equitable relief for taxpayers

4(C...continued)
a refund to the Lundys. The Suprene Court agreed with the
Comm ssi oner and denied the Lundys’ refund claimholding that if
t he taxpayer has not filed a return or refund claimby the tine
the notice of deficiency is mailed, and the notice is mailed nore
than 2 years after the date on which the taxes were paid, the
| ook-back period is 2 years and we lack jurisdiction to award a
ref und.

°Even i f the anmendrment were applicable, it would not benefit
petitioner since the deficiency notice was issued nore than 3
years after the due date of the return.

6Sec. 6511(h) was added to the Code by the Internal Revenue
(continued. . .)
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seeking a refund or credit for overpaid taxes. That provision
provi des:

SEC. 6511(h). Running of Periods of Limtation
Suspended Wi | e Taxpayer |Is Unable to Manage Fi nanci al
Affairs Due to Disability.--

(1) I'n general.--1n the case of an
i ndi vidual, the running of the periods specified
in subsections (a), (b), and (c) shall be
suspended during any period of such individual’s
life that such individual is financially disabl ed.

(2) Financially disabled.--

(A) In general.--For purposes of
paragraph (1), an individual is financially
di sabled if such individual is unable to
manage his financial affairs by reason of a
medi cal | y determ nabl e physical or nental
i npai rment of the individual which can be
expected to result in death or which has
| asted or can be expected to last for a
conti nuous period of not |ess than 12 nonths.
An individual shall not be considered to have
such an inpairnment unless proof of the
exi stence thereof is furnished in such form

5C...continued)
Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L
105- 206, sec. 3202(a), 112 Stat. 740. Congress added sec.
6511(h) to the Code in response to the U. S. Suprene Court’s
opinion in United States v. Brockanp, 519 U S. 347 (1997), where
the Court concluded that Congress did not intend to all ow
equitable considerations to affect sec. 6511's tine |[imtations.
See Staff of Joint Conm on Taxation, General Explanation of Tax
Legi slation Enacted in 1998, at 72 (J. Comm Print 1998), 1998-4
C. B. 543, 630.

Sec. 6511(h) “shall apply to periods of disability before,
on, or after the date of the enactnent of this Act [July 22,
1998] but shall not apply to any claimfor credit or refund which
(without regard to such anendnent) is barred by the operation of
any law or rule of law (including res judicata) as of the date of
the enactnment of this Act.” RRA 1998 sec. 3202(b), 112 Stat. 741.
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and manner as the Secretary nmay require.

(B) Exception where individual has
guardi an, etc.--An individual shall not be
treated as financially disabled during any
period that such individual’s spouse or any
ot her person is authorized to act on behal f
of such individual in financial matters.

A plain reading of section 6511(h) denonstrates that the
physi cal or nental inpairnment nust be that of the taxpayer, not

of sone third person. See United States v. Ron Pair Enters.,

Inc., 489 U S. 235, 241 (1989) (“The task of resolving the

di spute over the neaning of * * * [a statute] begins where al
such inquiries nust begin: wth the |anguage of the statute
itself * * * Inthis case it is also where the inquiry should
end, for where, as here, the statute's |language is plain, ‘the
sole function of the courts is to enforce it according to its
terms.”’”). In defining “financially disabled’, section
6511(h)(2)(A) refers to “a nmedically determ nabl e physical or

mental inpairment of the individual” to whomthe statute of

limtations applies. (Enphasis added.) To have any | ogical
meani ng, the statute nust equate “the individual” with the

t axpayer claimng the benefits of section 6511(h). Furthernore,
Congress clearly intended that the physical or nental inpairnent
of the taxpayer be substantial. First, the inpairnment nust be
one that is “expected to result in death or which has |asted or
can be expected to last for a continuous period of not |ess than

12 nmonths.” Sec. 6511(h)(2)(A). Secondly, to claimthese
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extraordinary benefits, the taxpayer nust present proof of a
qualifying inpairnent in the formand manner specified by the
Secretary. See sec. 6511(h)(2)(A). The Secretary has
establ i shed such formand manner in Rev. Proc. 99-21, 1999-1 C. B
960. According to the revenue procedure, the taxpayer mnust
provide a physician’s witten statenent setting forth inter alia:
(1) A description of the taxpayer’s physical or nental
inmpairnment; (2) the physician’s nmedical opinion that the
t axpayer’s physical or nental inpairment prevented himfrom
managi ng his financial affairs; (3) the physician s nedical
opi nion that the inpairnent was or could be expected to result in
death or lasted (or could be expected to last) for a continuous
period of not less than 12 nonths, etc.

In this case, petitioner does not contend that he suffered
fromthe type of physical or nental inpairnment contenplated by
section 6511(h)(2). Instead, petitioner explains that his
failure to tinely file a return or claima refund is a result of
his care-giving responsibilities provided to his nother and his
cont enpor aneous enpl oynent as an airline pilot. Petitioner
expl ai ns that he

functioned as his maternal parent’s primary health
care provider for sonme four years conmencing in
1996. Responsibilities included weekly round
[sic] travel from Pennsylvania to the parental
homestead in Illinois, four days a week of
virtually constant care-giving, and during the
remai ni ng three days a week, maintaining his

enpl oynent as a pilot with US Al rways traveling at
all tinmes and remaining away fromhis domcile.



- 12 -

Petitioner does not articulate any physical or nental inpairnment
fromwhich he suffered during any period at issue here. Instead,
petitioner contends that his care-giving responsibilities
provi ded to another while sinultaneously earning a |iving sonehow
afford himthe extraordinary benefits of section 6511(h). W
di sagree. \Wiile we synpathize with petitioner regarding his
not her’ s condition and the demands of his enploynent, those are
the types of problens confronted by many taxpayers and are not
the conditions contenplated in section 6511(h). Viewi ng the
record in the light nost favorable to petitioner, he cannot
sustain his claimto the benefits articulated in section 6511(h).

As the period of Iimtations articulated in section 6511 is
not suspended by virtue of section 6511(h), we therefore |ack
jurisdiction to award petitioner a refund or credit. See secs.

6511 and 6512; Conmi ssioner v. Lundy, 512 U.S. at 252; United

States v. Brockanp, 519 U. S. 347 (1997). Accordingly, we grant

respondent’s notion for summary judgnent.

An appropriate order and

decision will be entered.




